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Good morning, Superintendent Dinallo and Attorney General Cuomo. My name is Janice Ochenkowski. I am the President of the Risk and Insurance Management Society (RIMS), the largest professional organization for the risk management community. I am also a Managing Director for Jones Lang LaSalle, a multi-national real estate company based in Chicago, which has offices and substantial operations in New York. I appreciate the opportunity to appear before you today on the issue of broker compensation and disclosure. We are pleased that you have decided to reopen the issue of insurance producer compensation, as we feel that complete transparency should be an integral component of all relationships between insurance producers and insurance customers. While RIMS position has evolved with historical events, for reasons outlined below, we believe that both contingent commissions and supplemental commissions are a form of compensation which should be prohibited for all brokers and independent agents. 
RIMS member companies exceed 4,000 in number and are commercial insurance consumers. As such we are directly affected by the issue of broker compensation and placement practices. RIMS membership spans the country and consists of entities of all different industries and sizes, including 79 percent of the Fortune 500 companies, as well as approximately 950 “small businesses,” which we define as those companies with fewer than 500 employees. New York membership totals are just over 1,000 for the state. While many member companies have full-time risk management departments to identify and manage risks, including purchasing insurance, some rely primarily upon their insurance brokers for these services. 
As previously mentioned, RIMS has historically maintained that the relationship between brokers and insurance consumers should be governed by the principle of complete transparency. The Society emphasized this position initially in 1999 and reiterated our emphasis in a position statement issued in August of 2004. We also testified before the U.S. Senate Committee on Governmental Affairs in 2004 on the issue and supported the National Association of Insurance Commissioners’ efforts to enact a model regulation on broker compensation, which was adopted in December of 2004. 

In 2007, the Society issued its most recent policy statement in response to many brokers reconsidering their pledge to refuse to accept placement fees from insurers on business where they represent the buyer. In that policy statement on industry compensation and placement practices, RIMS expressed support for brokers who refused to accept placement fees from insurers on business where they represent the buyers. RIMS also expressed support for a prohibition on placement service agreements and contingent compensation arrangements for any broker or agent acting on behalf of a buyer. Additionally, we believe that all sources of compensation, direct and indirect, should be disclosed to clients without their request in conjunction with the other transaction options. In other words, when the producer presents the insurance company offers, commission, as well as all other compensation should be included. 
The hearing notice solicits witness input on a variety of compensation agreements, including supplemental and contingent commissions and poses the question whether a contingent fee system creates an inherent conflict of interest. For the reasons outlined below, RIMS argues that it does create an inherent conflict of interest.

As president of RIMS and as an insurance purchaser for my company, I must stress that the insurance purchase transaction is complex, unique, and distinct from most other sales transactions. It is unique because the insurance purchaser relies on a broker, an integral part of the insurance placement process, as an intermediary for information essential to the purchase-making decision. For example, insurance purchasers must rely on brokers for insurance policy costs and terms, and access to market intelligence such as which insurer is offering what type of coverage and price comparisons. Brokers are also responsible for negotiating premium and policy coverage terms and conditions on behalf of their customers. Because of their unique role in the purchasing process, RIMS argues that brokers owe purchasers, their customers, a higher standard of care. 
While contingent fee proponents believe that contingent fees work well in other industries or sales transactions, these arguments do not apply to the purchase of commercial insurance. For example, an appliance manufacturer may provide volume payments to a store based on meeting certain criteria. Proponents of contingent fees point out that the appliance buyer is not impacted by this program. However, a shopper for appliances has many ways in which to determine an appropriate price, model and options for the appliance. Price and performance information are available in other stores and on-line. The wealth of objective information lends itself to comparison shopping and there is no buyer expectation that the appliance salesman is acting in the shoppers’ sole interest when recommending products. Similar due diligence is not possible for commercial insurance policies.     

The commercial insurance purchase process is not a simple one. The advice and guidance of a qualified professional is critical to proper coverage. There are multiple variables in policy type, coverage terms, rating bases, and loss experience, all of which impact price and the attractiveness of the buyer to a particular insurance company. Furthermore, insurance companies will not provide quotes to more than one broker, so if an insured wants to purchase a policy from a particular insurance company, the insured must first select a broker, who then approaches the insurer. Comparison shopping is not possible. Additionally, when a buyer does conduct a competitive bid for insurance coverage, the industry itself has set practices that effectively limit the scope of the competition. So returning to the comparison to the regular sales transaction, while a buyer can look at dozens of appliances; insurance buyers are discouraged from seeking competitive bids from more than a few insurers for a particular policy. It is typical for a broker or independent agent to canvass dozens of insurers to determine interest, however, actual bids are provided after broker screening by only a few insurance companies. Additionally, clients are actively discouraged from conducting such marketing exercises annually. In other words, the traditional competitive barriers against a consumer being steered to a particular market do not exist for commercial insurance buyers.
Therefore, we feel that it is an inherent conflict of interest for brokers and independent agents to accept contingent fees in transactions which are made on behalf of the buyer. RIMS believes that the best way to serve the insurance consumer is to level the playing field by eliminating such compensation arrangements for any and all brokers or agents acting on behalf of a buyer.
RIMS also opposes the payment of supplemental payments, or payments from insurers to brokers in exchange for the brokers providing services that would otherwise be considered the insurers’ responsibility. For example, when you buy an insurance policy, you might expect that the insurance company will issue the actual policy and coverage documentation. However, in most instances it is the insurance broker that issues these documents. Additionally, the insurance broker issues endorsements and premium invoices. Supplemental payments are to pay the insurance broker for doing this work.

As a business model or practical matter, this is a very ineffective practice because there is opportunity for error and misinterpretation among the three parties involved in the transaction. The insurance company is then bound to follow the terms of a document that it did not issue. In RIMS’ opinion, unless there are published standard rates for various services that are applied equally to all service providers, this practice, too, is ripe for abuse and lacks appropriate consumer safeguards. Here, as regards supplemental commissions, we advocate for complete transparency at a minimum. Also, just as we believe in a level playing field for contingent commission,  the current system of allowing some, but not all insurance producers to receive these payments is unfair and not in the best interests of insurance buyers. There should be a single position by the Insurance Department and Attorney General on the ability of insurance producers to receive contingent and supplemental payments. As a general practice, it is either acceptable for all or unacceptable for all. Of course, we would argue that insurance brokers and independent agents should charge for the services they provide and the insurance buyer should pay for those services

While RIMS is neither a regulatory body nor a standard-setting body, we, as a Society, understand our duty to be proactive within the industry and to reach out to all groups involved in the insurance purchase transaction.  RIMS takes great pride in educating its members about current issues, advising members on those issues, and providing them with useful tools to deal with a particular issue. This has been the approach taken by RIMS with respect to contingent fees. Our members were provided information that some brokers and insurance companies had entered into contingency fee arrangements, and members were given educational tools to assess their impact on their broker relationships. 
As the use of placement service agreements became more prevalent among some brokers and insurance companies in the 1990s, RIMS advised its members of the practice of contingent fees. In 1999, RIMS issued a “model” disclosure statement whereby brokers would disclose insurers with which they had contingency agreements upon the client’s request. Brokers and insurance companies responded at that time that contingent fees represented only a small part of total fees and, in such cases, this approach seemed appropriate. RIMS followed up on the 1999 statement through its Quality Improvement Process in 2000 by stating that all fees earned by brokers for the placement of insurance for their customers should be disclosed. RIMS’ Quality Guidelines are a comprehensive program designed to facilitate quality improvement for risk managers. Risk managers can use these guidelines to improve communications, develop performance expectation agreements, and evaluate the performance under those agreements. The guidelines and additional information about RIMS Quality program can be found on our website at: www.rims.org/resources/QualityProgram/Pages/default.aspx.

In 2006, RIMS held its first Quality Forum, in order to renew its focus on the Quality Guidelines. The forum was held with top-level executives from the major brokerage firms, insurance companies, industry associations and RIMS own leadership. A key portion of this forum’s discussion was focused specifically on the expectation that brokers would offer full and consistent disclosure of what compensation they receive in an insurance transaction.   A second Quality Forum was held in 2007, in which the performance of insurance companies was discussed, with a resulting agreement on a timeline for the insurance transaction, particularly the issuance of the insurance policy to the buyer. The third Quality Forum focused on the risk manager’s role in the quality process. Ongoing discussions with liaisons from all organizations involved continue to this day. 
In conclusion, RIMS has a strong preference in favor of a broad prohibition on contingent fees as well as supplemental fees for insurance producers. However, should the New York Department of Insurance and Attorney General not go forward with a broad prohibition on all producers,  RIMS believes, at a minimum, that all compensation arrangements should be disclosed in writing. As I have said, the relationship between the broker and the commercial consumer must be based on a foundation of trust, truth, and honesty. Complete disclosure of all compensation arrangements is not the perfect solution, but it will go a long way towards promoting transparency, reestablishing the trust between the broker and the customer, and providing customers with sufficient information to evaluate any potential conflicts of interest in the placement of insurance policies.

Thank you for this opportunity to testify on this important issue. RIMS looks forward to working with the New York Insurance Department and the Attorney General’s office to address the issue of insurance broker compensation and placement services. I appreciate your time, interest, and leadership, and I welcome any questions. 
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